Andrew Mulkey

Attorney at Law

PO Box 66562, Portland, OR 97290 ¢ (503) 334-9899 « andrew@mulkeylegal.com

September 2, 2026
By electronic mail

Hillsboro City Council

c/o Ruth Klein, Senior Planner
150 E. Main Street

Hillsboro, Oregon, 97123
Council@Hillsboro-Oregon.gov
ruth.klein@hillsboro-oregon.gov

Re:  Response Period Record Letter and Proposed Findings
Appeal-001-26 (Barnes et al); Appeal-002-26 (Richmond et al)
Case File DR-044-25 Sky Harbour Hangars
Dear Mayor Pace and Members of the City Council,

This letter responds to the August 26, 2026 staff memorandum as well as other comments
submitted during the first open record period (August 18, 2026 to August 26, 2026).

I want to point out areas in which the that the staff correctly identifies the City Council’s
authority:

e The City has authority over the leasehold and what happens on it.

e The City has authority to address the impacts of the operating characteristics of the
development (and the resulting impacts, including noise and fumes).

e Staff correctly notes that the applicant bears the burden to document the impacts of
vented fumes.

I also want to point out areas in which the statements by the staff are simply irrelevant to the
task at hand or misstates the law:

e Staff incorrectly states that “Aircraft noise is excepted from local regulation by HMC
Section 6.24.050.D.”

In the context of the city’s development code, this statement is incorrect. The fact that the

city noise ordinance—which is not part of the development code and not applicable
here—exempts aircraft from compliance with the City noise ordinance does nof mean
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that the city cannot “regulate” noise in the manner allowed by the City’s development
code. Specifically, CDC 12.80.040.H.7.d and H.7.e. allow the City to consider the
impacts of noise of the development and mitigate and minimize those impacts.

On that basis, the plain text of the development code allows the City to (1) require the
applicant to provide information on the likely noise impacts of the jets using the proposed
hangars on nearby uses or the surrounding area, and (2) allows the City to impose
conditions of approval (especially as they related to the physical design characteristics of
the site, such as the location, number, size, and orientation of buildings) that will mitigate
or minimize those impacts.

The six-foot wall does not address noise. However, other actions that provide a barrier to
jets and the surrounding uses could potentially address the issue, such ensuring that the
hangers, not open space, abut the eastern side of the property. That way, the buildings
would block the direct path of the noise from the jets. This is a physical design change
that would change the development for the purpose of mitigating or minimizing noise.
That is exactly the kind of “regulation” of noise that the development code allows. But
the issue here is that it is not the City’s job to design the applicant’s project. The applicant
has the burden of (1) providing information on the possible noise impacts, and (2)
proposing a solution to address those impacts, consistent with the code. The applicant has
failed to meet its burden.

Staff is wrong to imply that the City only has available to it the conditions of approval
listed in CDC 12.70.120.A.

That provision states that the City may impose conditions of approval to “ensure that the
proposal complies with the relevant approval criteria and the relevant standards of this
Code.” CDC 12.70.120.A. The CDC makes clear that such conditions “may include, but
are not limited to,” the conditions listed in CDC 12.70.120.A.2. Here, the City certainly
has the ability to impose conditions on the development that would minimize the impacts
of noise or fumes emanating from the site as a result of the developement.

Staff is wrong to state that only DEQ may regulate fumes and vapor pollution or that the
applicant does not need to disclose or address the impacts from fuel venting. Opponents
are not suggesting that the City impose emissions control technology on the applicant’s
jets or fuel tanks. But as the staff states, the City does have control over how and where
those jets operate on the subject property and where certain development is located.

Again, just because a different agency regulates emissions does not absolve the applicant
from providing analysis of the impacts of fumes and pollution (as regulated by DEQ etc)
on surrounding uses. If jets, fuel tanks, and fueling operations are allowed by DEQ to
produce a certain level of emissions, those emissions may still have impacts on
surrounding uses, and the City has the authority to address those impacts pursuant to
CDC 12.80.040.H.7.d and H.7.¢e
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It would be same with a drive through that proposes to locate idling cars next to a
sensitive use such as pre-school. The City does not regulate auto emissions, but the City
certainly has the authority to require the applicant to change the layout of the drive
through to avoid close proximity of cueing cars to playing children for the very purpose
of avoiding the impacts caused by locating car exhaust so close to infants. That is exactly
the kind of land use regulation that the City has the authority to address.' Therefore,
similar to noise, the City has the authority mitigate and minimize the impact of those
fumes by directing the applicant to (1) disclose the emissions that will occur based on the
proposed use, and (2) require the applicant to change the development in a manner that
will address those emissions.

Here, the City can require the applicant to locate the fuel tanks and fueling operations
off-site, but on land owned by the port. As the staff has already noted the subject property
is larger than the specific area leased by the applicant by the property owner. There is no
reason why, through requiring the applicant to mitigate impacts, the City cannot require
the applicant to locate certain development elsewhere on the subject property. The
location is entirely within the control of the applicant and the land owner. Moving the
fuel tanks and fueling operations further from surrounding uses would minimize impacts
from fumes and other pollution. See attached exhibit, showing that jets vent fuel directly
to the air.

The number of jets is not an approval criterion, but staff agrees that the City can regulate
ground activity. The City also has the ability to regulate the size and location of structures
to the extent required to minimize or mitigate impacts.

The Applicant Has Failed to Meet its Burden

The applicant has failed to comply with the procedural requirements of these land use
proceedings and the application. The applicant has failed to hold a neighborhood meeting after
substantially modifying its application. The applicant has failed to disclose impacts from noise
and fumes from the development. The applicant has failed to adequately describe the uses that
would occur as part of the development, and failed to describe the intensity of the use allowed as

! Response to August 26, 2026 Sierra Club letter: “Jet A combustion generates massive quantities of UFPs (ultrafine
particles under 100 nanometers). Because of their microscopic size, UFPs cross the blood-brain barrier and enter the
bloodstream. Research directly links airport-generated UFPs and fine particulate matter to cardiovascular disease,
pulmonary conditions like COPD, respiratory illness, and increased cancer risks in nearby communities.”
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part of the development. Those characteristics of the development have a direct impact on the
severity of impacts to the surrounding area.” **

At this stage in the proceeding, the applicant has failed to meet its evidentiary burden in a
timely manner. If the applicant does provide additional evidence during the final response period,
then the public and appellants would be deprived of the opportunity to respond. The ability to
respond to the applicant’s evidence is a fundamental right in land use proceedings. The applicant
failed to submit the required evidence within the timeframe allowed for a response.

Moreover, the applicant has demonstrated that it lacks credibility for many of the factual
assertions that it has made throughout these proceedings. Time and again, the public has shown
that the applicant has misrepresented or shaded the truth in its statements or simply made
statements that lack evidentiary support. For that reason too, the public has a right to respond to
any additional evidence submitted by the applicant.

Conclusion.
For those reasons, I respectfully request that the City deny the applicant’s request.

Respectfully,

Py

Andrew Mulkey (OSB No. 171237)
PO Box 66562

Portland, OR 97290

(503) 334-9899
andrew(@mulkeylegal.com

2 Again, Mr. Lubischer correctly frames the issue: “12.80.040 (H.) Approval Criteria states: ‘To approve an
application for Development Review, the Review Authority shall make findings of fact based on evidence provided
that the following criteria are satisfied: ... Applications...(7)(e): Negative impacts of the development have been
sufficiently minimized or mitigated.” Sky Harbour states in their application (p5) that ‘There are no major impacts
on...air pollution to warrant any mitigation measures.” That claim is unsupported by any facts and does not satisfy
Approval Criteria (7)(e). The onus is on Sky Harbour to ‘sufficiently minimize or mitigate’ the ‘negative impacts of
the development’”

3 Mr. Kozar (August 24, 2026), raises numerous issues that the applicant has not addressed regarding its proposed
operations, the number and frequency of planes and amount of fuel/fueling operations, as does Mr. Kress (August
23, 2026), “a single late-night flight can count as ten daytime flights due to strict federal noise penalties. Because
Sky Harbour’s lease imposes no night curfews or flight limits, their business model will naturally attract late-night
corporate travel. By claiming zero nighttime growth, they completely evaded the noise calculations designed to
protect Hillsboro residents from severe sleep disturbance. To my knowledge, Sky Harbour has not provided any
estimates for nighttime operations.” Ms. Appelhans, raises similar points about the applicant’s failure to adequately
describe their use “How much additional aircraft activity will this development generate?” and “What evidence
demonstrates that those impacts will be sufficiently minimized or mitigated?”

4 Mr. Bailey (August 24, 2026) raises an important issue not addressed by the applicant: “What are the possible
impacts of 20,000 gallons of jet fuel housed so close to a “sensitive unit”: library and park. Where will prevailing
winds send fuel plumes and when?”
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