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September 2, 2026 
 
VIA EMAIL to council@Hillsboro-Oregon.gov 
 
Mayor Pace and City Council 
City of Hillsboro 
Civic Center 5th Floor 
150 E Main Street 
Hillsboro, Oregon 97123 
 

Re:    Appeal Case Nos. Appeal-001-26 and Appeal-002-26  
 Appeals of Planning Commission Order No. 8492 (Case File No. DR-044-025) 
 2nd Open Record Period Response Submittal 

 
Dear Mayor Pace and City Council, 
 
On behalf of Appellants Miki and David Barnes, this letter responds to the issues raised during the 
first open record period. Importantly, the applicant - the party who requested a post-hearing open 
record period to present new evidence - elected not to submit any additional written material during 
this first period. Opponents testified for hours at the public hearing, identified and detailed a lengthy 
list of negative impacts and compatibility concerns, and submitted hundreds of pages of written 
testimony.  Yet, the applicant’s post-hearing silence is deafening.  Should the applicant elect to 
flood the record with new evidence as part of the 2nd open record period, please consider this letter 
as a precautionary objection and request that this new evidence be rejected and not considered.  
During the 2nd open record period, ORS 197.797(6)(b) limits the submittal of new written evidence 
that responds to particular evidence received during the first period.  Unless the applicant expressly 
identifies this evidentiary connection to 1st period evidence, any new evidence should be rejected.  
Further, if new evidence is limited to being responsive, Appellants have a due process right to 
respond to new information, reports and analysis presented for the first time at a point where 
participants would otherwise be denied a right to respond.  Fasano v. Board of County 
Commissioners,  264 Or. 574, 507 P.2d 23 (1973).      
 
Rather than meaningfully engage with and analyze the concerns raised by opponents, the 
applicant’s strategy has largely been deflection and avoidance, pointing to another agency for 
jurisdiction or suggesting consideration at another time where there will be no meaningful 
opportunity for public involvement. The City Council must see through this shell game; require this 
hangar-complex development, like any industrial development, to comply with CDC 12.80.040.H.7 
requirements without exception and deny this application for failure to provide substantial evidence 
establishing compatibility and mitigation of negative impacts. Given the applicant’s failure to 
respond, this letter focuses on the City staff’s August 26 Memorandum No. 1, which echoes many 
of the same themes that the applicant has pursued throughout. 
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The Role of the Comprehensive Plan and the Airport Master Plan 
 
Before getting into the additional industrial compatibility criteria in CDC 12.80.040.H.7, some 
additional comments about the role of the comprehensive plan must be mentioned.  If City staff is 
going to reject the first sentence in CDC 12.01.130.A, the comprehensive plan, as providing 
applicable, independent approval criteria because it is not included in the discrete list of approval 
criteria for development review set forth in CDC 12.80.040.H.7, the City must similarly reject the 
second sentence as providing federal or state regulatory exemptions to the compatibility criteria as 
well as the noise exemption in HMC 6.24.030.  If these other sections of code are relevant, 
assuming that the language of those standards acknowledged as much, which they do not, then 
relevant comprehensive plan policies should be deemed applicable as approval criteria as well.   
 
Further, even if these plan policies are not independent approval criteria, they provide helpful and 
instructive context for determining the degree to which compatibility is required and negative 
impacts mitigated.  Said differently, an industrial use that generates substantial carbon emissions 
without offering any mitigation would not satisfy CDC 12.80.040.H.7.e, when considering that 
Comprehensive Plan policy AQ 1.2 provides: “Strive to reduce greenhouse gas emissions that 
adversely affect public health and contribute to climate change.”  Another example, jet fuel, 
containing volatile organic compounds, should be minimized to avoid “posing a significant risk to 
community health and affecting both outdoor and indoor air quality.  Plan Policy AQ 1.3.  These 
comprehensive plan policies establish the values and objectives that the City Council has set for the 
City.  As such, they should assist the Council in interpreting required levels of compatibility and 
sufficiency of mitigation, which are applicable standards.  
 
Interpretation of the Compatibility Criteria 
 
The first task for the City Council will be to interpret the standards raised in this appeal to 
determine what they require.  As the Council is aware, the most often discussed criteria at issue in 
this case, CDC 12.80.040.H.7 require a finding that: 
 

“d. The design and operating characteristics of the proposed development are 
reasonably compatible with surrounding development and land uses. 
 
e. Negative impacts of the development have been sufficiently minimized or 
mitigated.”(collectively referenced here as the “compatibility criteria.”) 

 
These standards do not provide any exemption for noise, air pollution, vibration, or any other 
identified impact. They also do not cross-reference other code standards that staff relies on to 
suggest that certain impacts are exempt from review. If the City Council intended to exempt noise 
from the operations-compatibility obligation, with respect to airplanes or otherwise, it would have 
created this exemption or referenced HMC 6.24.030. Rather, the noise limits of HMC 6.24.030 sit 
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in a completely different part of the code, related to nuisances that can lead to code enforcement. 
Those obligations have no bearing on whether the operations of a development will generate noise 
that could create incompatible operations and negative impacts. 
 
Regarding air pollution from jet emissions, staff’s references to CDC 12.25.280.B.5 as a delegation 
to DEQ that are similarly misdirected. CDC 12.25.280 sets forth development standards required 
for all industrial uses. Subsection A of this section expressly provides that industrial development 
must comply with CDC 12.50.800, which includes the compatibility standards. Subsection B opens 
with: “In addition to the standards listed in subsection A above,” and, following that, subsection (5) 
requires compliance with “state requirements,” including “current state air quality and noise 
statutes.” The term “in addition” indicates that compliance with both subsection A and subsection B 
standards are necessary, not that compliance with subsection B(5) can serve as a surrogate for 
finding compliance with subsection A. This same concurrent compliance obligation is set forth in 
CDC 12.01.130.A, which provides that development “shall comply” with “the Hillsboro Municipal 
Code, and applicable regional, State, Federal and local laws.” “And” is used as a conjunction to 
mean that all stated conditions must be satisfied, not that compliance with only one circumstance 
and not the other can be deemed sufficient. Again, if DEQ regulation of vented fumes were exempt 
from the compatibility criteria, they would have said as much.    
 
Staff states that considering the impacts of vented fumes “may prove legally indefensible.” Again, 
no legal analysis is provided to explain this conclusion. Rather, the legal standard that LUBA will 
use to evaluate the City Council’s interpretation of the compatibility obligation is whether it is 
plausible and not inconsistent with the plain language, considered in context, its purpose, or policy. 
ORS 197.829 and Siporen v. City of Medford, 349 Ore. 247, 259, 243 P.3d 776 (2010). There is no 
plain language that supports staff’s exclusionary and implausibly narrow reading of the 
compatibility criterion. Instead, the plain language of the standard supports a broad evaluation of 
impacts, as made manifest by the lack of express exclusions, and requires mitigation that 
meaningfully reduces negative impacts. 
 
Further, there has been a great deal of discussion about certain activities being “committed to the 
Federal Aviation Administration (‘FAA’)” and, as such, not subject to evaluation as part of the 
compatibility review. Hultberg letter 7-30-26. These compatibility criteria for industrial 
development were presumably promulgated under Hillsboro’s home-rule authority and, as such, can 
be preempted by federal or state law only where there is “unambiguously expressed intent.” 
Gunderson, LLC v. City of Portland, 352 Ore. 648, 659, 290 P.3d 803 (2012). Here, neither the 
applicant, nor city staff, has cited any FAA regulation or DEQ-related requirement that prohibits the 
City Council from considering noise, vibration, or air pollution as impacts subject to compatibility 
and mitigation review. Cf. State ex rel Haley v. City of Troutdale, 281 Or 203, 211, 576 P2d 1238 
(1978) (legislative intent to preempt certain local construction standards was “not unambiguously 
expressed” and therefore not preempted). Whether viewed from the federal, state, or local standard 
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level, there is simply nothing that exempts particular categories of impacts resulting from a use 
made possible through this development approval. 
 
Not only do the applicant and staff invent federal, state, and local regulatory exemptions from the 
compatibility analysis, they also attempt to defer certain evaluations to a later stage in the 
development review process. For example, staff says, without citation, that “fire review happens at 
building permit.” Nothing in the criteria suggests that review by the fire marshal on the safety of a 
fuel farm is to be deferred to the building-permit stage. Generally, when discussing deferred 
compliance for a mandatory criterion, the rule is that the record must contain substantial evidence 
from which to conclude that compliance is “likely and reasonably certain to succeed.” Meyer v. City 
of Portland, 67 Or. App. 274, 280, 678 P.2d 741, rev. den., 297 Or. 82 (1984). Regarding the fuel-
farm deferral to a building-permit phase, the only evidence in the record—a land use planner’s 
recounting of design elements purporting to comply with certain fire standards, including leak 
detection and containment measures—is not substantial evidence showing that compatibility with 
respect to safety is feasible. 
 
Lacking clear guidance within the CDC itself or direction from the FAA, City staff bifurcates the 
impacts based on what occurs on-site within the confines of the leased property—including “taxiing 
to and from the hangars, positioning and ground idle”— from what occurs on the “runway, takeoffs, 
landings, and overflight.” Again, there is a question about what in the plain language of this 
standard justifies this on-site/off-site distinction. If a factory emits pollution that settles upon or 
surfaces within a pond a block away, it is still an impact that undermines compatibility with 
surrounding uses and must be mitigated if such a factory is to satisfy the applicable design review 
criteria for a non-residential use.   
 
The Council must also interpret the degree of mitigation required to satisfy these criteria. Clinging 
to the “minimize” reference in CDC 12.80.040.H.7.e, staff repeatedly states that the obligation is 
not to eliminate all impacts. Opponents do not argue that all impacts must be eliminated. Rather, 
Appellants’ position is that the extent of the impacts must be honestly and expertly identified, and 
meaningful, quantifiable mitigation measures implemented in response. As has been recounted 
multiple times, the impact area is not solely adjacent aviation uses but includes thriving, active, 
family-serving public spaces, including a library and surrounding improved natural areas. This 
library is a pedestrian generator and a sensitive noise receiver. At the very least, the obligation to 
“minimize and mitigate” negative impacts requires reducing them to a point where they are no 
longer harmful to the long- and short-term health, safety, and livability of the area. As discussed 
below, this standard is not satisfied. 
 
Lack of Substantial Evidence to Support Compliance  
 
Notwithstanding staff’s attempts to draw various development distinctions, the applicant still has 
not provided a sufficiently detailed description of the operational impacts necessary for the City to 
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gauge compatibility or mitigation. There is no acoustical engineer noise study of airplane thrust 
from a stop to the runway or of maintenance or repair machinery.1 There is no air quality engineer 
qualified to evaluate the level of industrial emissions, how pollution travels through the air or how 
fumes could impact nearby pedestrians.2 There is no wildlife biologist evaluation of how noise and 
pollution could affect the Dawson Creek ponds and the ducks and geese that frequently settle there.3 
There is no expert in fire suppression and emergency response who has reviewed the planned fuel-
field improvements for safety. No massing or scale studies have been offered to support the 
planner’s speculative claim of similar massing and scale of surrounding development. No rendering 

 
1  The testimony of Lorne Dyke, a mechanical engineer, whose career focused on aircraft engines and airlines, 
stated that it would be necessary to obtain the noise footprint of each individual aircraft to determine the actual noise 
footprint.  Mr. Dyke, who is the most qualified and experience aircraft noise expert on record, identified that a rolling 
aircraft generates approximately 80 to 85 dBA from the security fence to the Library parking lot.  Personal protective 
equipment is recommended where noise exceeds 84 dBA because of risk of harm.  Council Staff Report packet pp 58-
62.  This is significantly higher than the unqualified staff evaluation of 50 to 60 dBA. 
  
2  Jim Lubischer MD, explained in written testimony at p 249: 
 

“A ‘Review’ in Environmental Health states: ‘...there is evidence that jet engine emissions have 
physicochemical properties similar to diesel exhaust particles, and that exposure to jet engine 
emissions is associated with similar adverse health effects as exposure to diesel exhaust particles and 
other traffic emissions.’” 

 
Further, Britt Holloway. a registered mechanical engineer in the State of Oregon, testified at p 139: 
 
Regarding ventilation: “the applicant's council is incorrect in their comparison between a jet's exhaust and vehicle 
exhaust in a parking garage. Per IMC (International Mechanical Code) 404.1, a CFD (Computational Fluid Dynamics) 
model would typically be required to evaluate airflow and understand the need for ventilation.” 
 
Regarding hazardous materials, “jet fuel is defined as a hazardous material by EPA. In the CATEX application form I 
was able to find on the FAA's website (Addendum C), Section 5.2.b.13.b includes an indication that the project does or 
does not involve hazardous materials, and subsequently if it is a new hazardous risk in the immediate area.”  
 
3   The Bird Alliance of Oregon and Sierra Club submitted written comments: 
 

“As appeal applicants have noted, Jet A combustion generates massive quantities of UFPs (ultrafine 
particles under 100 nanometers). Because of their microscopic size, UFPs cross the blood-brain 
barrier and enter the bloodstream. Research directly links airport-generated UFPs and fine particulate 
matter to cardiovascular disease, pulmonary conditions like COPD, respiratory illness, and increased 
cancer risks in nearby communities. In addition to impacting people, these UFPs also impact the 
wildlife that is found at and near the airport. 
 
“In addition to environmental toxins, noise pollution has significant negative impacts for many native 
birds by increasing chronic stress, stunting chick growth, and masking critical mating and predator-
detection sounds. Additional air traffic at the Hillsboro Airport will lead to even more noise pollution 
at important public natural areas at Cooper Mountain and portions of Bull Mountain, both havens for 
birds and other wildlife.”  pp 246 and 255.  
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or noise-generation study supports the statement that berms will provide additional screening and 
noise buffering. Finally, the amended landscape plan does not indicate expected growth for any 
identified plantings, making it impossible to determine the level of visual or acoustic buffering. 
These shortcomings regarding the nature and scope of the impacts from development make it 
impossible to evaluate the compatibility of the operational impacts or the mitigation of impacts in 
any respect. 
 
Repeatedly, staff and the applicant state that nothing in the CDC limits the number, timing, or 
character of aircraft, as though this absence excuses unlimited impacts. This absence of limits on 
intensity is not terribly unusual; the zoning code does not limit the number of attendees at a library 
or a drive-through coffee kiosk. Rather, development elements serve to create occupancy or 
operational limits, such as the amount of onsite parking, the length of a drive queue, or a building 
occupancy limit. This hangar complex does not contain comparable development limits as more 
typical uses. Simply because the hangars can hold a certain number of planes does not mean that 
other Sky Harbour member planes will not be accommodated outside the hangars within the 
development area. In fact, during the hearing, the Sky Harbour director of development admitted 
that, in addition to aircraft home-based in Hillsboro, this hangar complex will accommodate any 
aircraft coming from an airport where Sky Harbour has an operation.  
 
Ground activities associated with these planes will have negative impacts, including noise, 
vibration, air pollution, carbon emissions, and aesthetic impacts. The degree of these impacts will 
vary depending on the extent of the ground activity needed to maintain, store, and operate these 
planes. If there is no limit, then the City Council must have some level of trust the applicant is fully 
and accurately recounting the nature of this development so that its impacts can be evaluated for 
compatibility and mitigation. In other words, the City is being asked to put its faith in the 
applicant’s statements when transparency has been challenged from the start.  This applicant, and 
the landowner in interest, either through silence or obfuscation, has disavowed any meaningful 
effort to identify impacts or produce any calculated or expert-driven mitigation effort. 
 
Recall that opponents have repeatedly established that the environmental analysis required by 
federal law—the FAA Categorical Exclusion (CatEX), which exempted this hangar facility from the 
environmental analysis that would typically be required—was based on false and inconsistent 
statements. The City’s site review criteria do not provide an opportunity to independently evaluate 
the CatEX assumptions or conclusions. However, the events surrounding the CatEX, suggesting a 
directed effort to mislead decisionmakers, are relevant to the veracity and credibility of airport-
related development efforts when it comes to honestly identifying, evaluating, and mitigating 
impacts. See Applebee v. Washington County, 54 Or. LUBA 364, 390 (2007) (the local decision 
maker has discretion to weigh the credibility and reliability of witness testimony on a disputed 
factual issue, and where that evaluation is based on a considered assessment, it will be a rare 
circumstance where LUBA overturns that credibility judgment). This evidence of past misdirection, 
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coupled with the failure to engage with opposition concerns throughout this process, must call into 
question the reliability of any assurances of intensity and scope of this project. 
   
The Role of Conditions of Approval 
 
Regarding conditions of approval, staff reaffirms the Planning Commission’s addition of the 6-foot 
masonry wall condition as an aesthetic benefit “reducing the public view of aircraft and other 
hangar operations.” There is no evidence showing the degree to which a 6-foot masonry wall will 
hide 24- to 28-foot-tall jets. Staff seizes on the language about “sufficiently minimized or 
mitigated” in CDC 12.80.040.H.7.e to suggest that impacts do not have to be fully eliminated. It is 
up to the City Council to determine the degree to which impacts must be minimized or mitigated, 
but either way: (1) the City Council must determine the level of “sufficiently minimized or 
mitigated” required, which should be informed by the surrounding uses; and (2) substantial 
evidence must support a finding of compliance with that identified level. As explained before, 
substantial evidence is evidence that a reasonable person would rely on in making a decision. Dodd 
v. Hood River County, 317 Or. 172, 179, 855 P.2d 608 (1993). Here, there is no evidence from 
which to conclude what mitigation, if any, this wall will have on the visual character of the area. 
 
Further, staff’s discussion of conditions includes a number of critical misconceptions. First, the 
applicant commented multiple times during the hearing that the use was permitted outright, with the 
implication that if conditions of approval could serve to make the use compatible or mitigate 
impacts, those conditions must be applied. Yet a closer look at CDC 12.70.120 makes clear that the 
use of conditions, even in a Type II review, is entirely permissive, not mandatory. “The Review 
Authority may impose conditions of approval….” CDC 12.70.120.A. The review authority may also 
elect not to impose conditions of approval and instead deny the application if it finds that the 
standards are not met. Further, although there is a list of the types of conditions that might be 
imposed, this list is, by its terms, not exclusive. CDC 12.70.120.A closes with “such conditions may 
include, but are not limited to….” The types of potential conditions are not limited solely to walls 
and fences or other improvements contained in this list. 
  
In its August 26 memo, staff introduces a new condition that prohibits aircraft engine runups, 
defined as “a power setting above ground idle” when stationary, or when taxiing for pre-departure 
system checks or maintenance. Although this condition may be a step in the right direction in terms 
of limiting some impact, there is no quantified analysis necessary to support this condition and more 
importantly to quantifiable means of enforcement. Without some expert testimony foundation, no 
reasonable person could conclude that this condition will have a sufficiently mitigative effect. As 
such, this condition suffers from the same defect as the Planning Commission’s 6-foot wall 
condition: its evidentiary justification is completely missing. Further, this condition fails to 
accommodate detailed testimony explaining that the level of noise resulting from simply the thrust 
necessary to get an aircraft rolling from a stop can be significant, exceeding 80 to 85 dBA. See 
Lorne Dyke testimony. Further, for a condition to be effective, it must be measurable in some way 
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to allow for enforcement. This condition provides no objective way for the public to evaluate what 
qualifies as a “runup” versus mere troubleshooting from ground idle. The applicant says that 
“revving of engines will occur.” Because this condition admits that engine revving will occur, it is 
essentially unenforceable. 
 
Conclusion 
 
Compatibility requires some identification of impacts and an evaluation of their extent. Columbia 
Riverkeeper v. Columbia County, 70 Or LUBA 171, aff’d, 267 Or App 637, 342 P3d 181 (2014) 
(without describing the proposed uses or identifying their adverse impacts, the county could not 
meaningfully address whether the proposed uses are compatible with adjacent uses or will be 
rendered compatible through identified measures). The applicant has entirely failed to address 
impacts from aesthetics, noise, exposure to fine soot particles in the air, exhaust fumes, vibration, 
and carbon pollution with testimony that is credible, reliable and expertise-based.  The applicant has 
made no effort to quantify the nature of any of these impacts, and, without such evaluation, any 
claim of “reasonable compatibility” is nothing more than a conclusion.  Further, without 
acknowledging the extent of the impacts on the surrounding area in the first instance, it is 
impossible for the City to meaningfully evaluate the adequacy of any mitigation.  The applicant has 
failed to carry its burden of proof by providing evidence necessary to address the CDC 12.80.040.H 
criteria. For these reasons, and all of the other reasons identified throughout this record, this 
application must be denied. 
 
Please place this letter into the record and provide me notice of the final decision.  
 

Very truly yours,  

 
Carrie A. Richter 

CAR:kms 
cc:  Ashleigh Doughill v/ email 

Client 
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